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BENCH MEMORANDUM
FOR JUDGES

THE CASE CONCERNING CERTAIN
CRIMINAL PROCEEDINGS IN ADOVA AND ROTANIA

Version 5.1

***CONFIDENTIAL***

Only for use by Appointed Judges of the
2008 Philip C. Jessup Competition

IMPORTANT NOTICE TO JUDGES: ILSA circulates two versions of the Compromis: one in HTML
format, and one in Microsoft Word format. This year, there is a small discrepancy between the two
versions. In one, the attachments to the Compromis are labeled as "Annexes," while in the other the
attachments are labeled as "Appendices."
We ask that all judges note this discrepancy. Please allow teams to refer to the attachments as either
Annexes or Appendices without penalty. We apologize for the mistake.
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PART 1: INTRODUCTION

I. Purpose of the Bench Memorandum

The purpose of this bench memorandum is to provide judges in the Jessup Competition
with basic factual and legal information to enable evaluation of the written and oral
performances of the participating teams. This Bench Memorandum should be read in
conjunction with the 2008 Jessup Problem (the "Compromis") and the Corrections and
Clarifications to the Compromis. The Compromis was designed to present the competitors
with a balanced problem, such that each side has strengths and weaknesses in its case. The
Compromis contains a number of legal issues that are relevant to more than one claim for
relief, and participants will often need to argue in favor of a rule of law in support of one
claim and distinguish the same rule with respect to another claim. Judges should note and
question any internal inconsistencies that may arise in a competitor's or team's argument.

This memorandum is not meant to be an exhaustive treatise on the legal issues raised in
the Compromis. Judges should not be surprised when, in evaluating either a Memorial or an
oral argument, they see arguments or authorities not discussed in this memorandum. This
does not suggest that such arguments are not relevant or credible.

II. Synopsis

This year's Jessup problem focuses on the growing tension between the goals of protecting
human rights and combating terrorism. Among the many issues addressed are the
following: national security versus self-determination; definition of terrorism; definition of
torture; role of the United Nations and Security Council in the global struggle against
terrorism; international humanitarian law versus international human rights law;
international due process norms; head of state immunity; command responsibility; and the
responsibilities of the international lawyer.

The dispute at the heart of this year's Jessup Problem involves two states - Rotania, which
has suffered violent attacks by an activist group representing a repressed minority; and
Adova, which is accused of supporting and harboring the perpetrators of the attacks.

Originally part of the same sovereign nation (the Kingdom of Sybilla), the populations of
Adova and Rotania are primarily composed of two ethnic groups - Stovians and Litvians.
Adova is predominantly Litvian, and Rotania is predominantly Stovian.

The Litvian minority living in Rotania is less educated, less affluent, and has a lower
average life expectancy than the Stovian majority. To reduce this disparity and to preserve
their culture, ethnic Litvians formed the Litvian Advancement and Protection Society
(LAPS). Funded in part by the state of Adova, LAPS began as a social and civic organization,
but eventually became a political organization with three distinct political factions.
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In January 2006, a radical faction of LAPS called the Independent Litvia Solidarity
Association (ILSA) began to openly defy the Rotanian government by organizing strikes
and protests in the Upland Plateau, where most Litvians live in Rotania. Rotania reacted by
assigning a military unit, the 373rd Batallion, to the Upland Plateau. From February to
December 2006, there were six disturbances in the Upland Plateau resulting in Litvian
causalities. Some of the disturbances involved confrontations between the 373rd Battallion
and ILSA.

In January and February 2007, four arson attacks were committed against Stovian cultural
and religious sites in Rotania. Property destruction was substantial, but only minimal
injuries were sustained. ILSA claimed responsibility for three of the four attacks.

On February 22, 2007, ILSA warned that it was planning an attack on the holiest site of the
Stovian religion, the Shrine of the Seven Tabernacles. The warning was not heeded and that
evening the Shrine was completely destroyed by fire. Twenty-two clergy and staff were
killed, and a badly burned body of a man in camouflage was found.

The President of Rotania, Michael Kirgov reacted with a three-step plan: (1) declaring a
national emergency, (2) empowering the 373rd Battalion to take necessary measures to
apprehend the perpetrators, and (3) establishing a Military Commission to prosecute those
responsible.

In March 2007, the UN Security Council adopted a resolution condemning the attacks in
Rotania and calling on Adova to cooperate in the apprehension of any perpetrators.

In April 2007, the commanding officer of the 373rd Battalion, Colonel Gommel Vinitsa,
announced that the Battalion had apprehended various LAPS members within the borders
of Adova, including LAPS chairman Samara Penza. The prisoners were transported to a
Rotanian facility in a third state, Merkistan, where they were questioned and subjected to
controversial interrogation techniques. After the prisoners were discovered by Merkistani
officials, the Rotanian military transferred the prisoners to Rotania, where they currently
are detained and under the jurisdiction of the Rotanian Military Commission, charged with
conspiracy, arson, murder, and aiding in a terrorist operation.

In May 2007, President Kirgov reported to the Rotanian Parliament that Samara Penza had
confessed to her involvement in the disturbances in the Upland Plateau, and in the attacks
on Stovian cultural and religious sites, including the deadly Shrine attack. Praising Colonel
Vinitsa for his "brilliant work," President Kirgov also reported that the government was
able to prevent a future attack on the Rotanian National Theater during the National Day
Celebration, a plot to which Penza confessed during her interrogation.

Later in May 2007, Kirgov resigned the presidency due to health reasons and Vinitsa
retired from the military after a promotion to General.

In July 2007, Adovan national police raided a Stovian restaurant in Adova and arrested
Vinitsa, charging him for crimes under the Torture Convention in connection with the
apprehension and treatment of Penza and the other LAPS members. Adova also indicted

International Law Students Association

HeinOnline -- 2008 Philip C. Jessup Int'l L. Moot Ct. Comp. [cxxxii] 2008



2008 Philip C. Jessup International Law Moot Court Competition

former President Kirgov as a co-conspirator, requesting an international arrest warrant
from INTERPOL.

Relations between Adova and Rotania deteriorated and in August 2007, the countries
suspended trade relations and dispatched troops to their shared border. At the urging of
the UN Security Council, the states submitted their dispute to the ICJ.

III. The Legal Issues

1. Did the apprehension and rendition of Penza and the other LAPS members
violate Adova's sovereignty and international law?

2. Were Penza and the other LAPS members detained and treated in a manner
consistent with international law?

3. Is Rotania's prosecution of Penza and the other LAPS members before the
Military Commission consistent with international law?

4. Is Adova's prosecution of former President Kirgov and former Colonel Vinitsa
consistent with international law?

PART 2: LEGAL ANALYSIS

I. The Apprehension and Rendition of LAPS members

Did the apprehension and rendition of Penza and the other LAPS members violate Adova's
sovereignty and international law?

Adova will argue that the cross-border abduction is a violation of Article 2(4) of the UN
Charter, which prohibits the use of force against the territorial integrity or political
independence of a State. Simma, The Charter of the United Nations: A Commentary, 123
(2002) (prohibition includes any use of armed force, even small and temporary operations
that do not result in any deprivation of territory).

A. Standing

Since Adova is claiming a direct injury (Rotania's violation of Adova's territorial
integrity), rather than exercising diplomatic protection on behalf of a victim, there is no
requirement to exhaust local judicial remedies in order to have standing before the ICJ.

B. Self-defence

Article 51 of the UN Charter recognizes the inherent right of self-defence against an
armed attack. In order to be legitimate, a military action carried out in self-defence
must meet the requirements of necessity (no other alternative action is possible) and
proportionality (the response is proportionate to redress the initial attack).
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Rotania will argue that the apprehension and rendition of Penza and the others was
permitted as an act of self-defence in response to armed attacks against Rotanian territory.
Rotania will argue that its self-defensive actions were both necessary and proportionate.

Rotania will submit that Adova is responsible for the attacks by LAPS because it supports
the LAPS terrorist movement through financing and by providing LAPS members with a
safe haven. Rotania will rely on recent state practice and UN Security Council resolutions
1373 and 1368 (2001), which recognized the U.S.'s right to Self-Defence against the
government of Afghanistan (the Taliban) for harbouring terrorists who conducted an
armed attack against the U.S.

Adova will argue that Rotania may not invoke the principle of self-defence because the
incidents did not constitute an "armed attack" against the state of Rotania. Nicaragua v.
United States (mere "frontier incidents" do not amount to an armed attack).

Rotania will rebut by pointing out that the ICJ in Nicaragua v. U.S. held that several events
can be considered in a cumulative manner to prove an armed attack.

Adova will argue that Rotania may not invoke the principle of self-defence because Adova
is not responsible for the acts committed against Stovian sites in Rotania. International Law
Commission, Articles on State Responsibility (states are responsible for conduct of its
formal or de facto organs). Adova will argue that LAPS is not a formal or defacto organ of
the Adovan government, whether applying the effective control test, which requires proof
of the strict direction of the State over the private bodies, or the overall control test, which
only requires political guidance, logistic support, weapons and financing.

Adova will submit that the military action of Rotania did not meet the requisite of necessity
since other diplomatic means were available in order to redress the issue.

Rotania will counter that the apprehension of Penza and the others was necessary because
Adova announced it would refuse to comply with the SC Resolution, thus leaving Rotania
no reasonable diplomatic options. Rotania will argue that the act of self defence was
proportionate since it was a single military operation that did not involve or provoke any
collateral damage to properties or persons.

C. State Responsibility for Supporting Terrorism

1. Traditionally, international law did not recognize sponsorship of terrorist
activities as a justification for the use of armed force against the sponsoring
state. During the Cold War, the Security Council regularly condemned
invocations of the right of Self-Defence against other States because of their
support for terrorist groups.

(a). In 1969, Portugal attacked Guinea, Senegal and Zambia in 1969 claiming its
right to Self-Defence against terrorist attacks and blaming these countries for
offering sanctuary to terrorists conducting activities against its colonies. In
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